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Tab 1 



Court File No.        

ONTARIO
SUPERIOR COURT OF JUSTICE 

BETWEEN: 

THE TORONTO-DOMINION BANK  

Applicant 

-and- 

MALAKAND PETROLEUM INC. 

Respondent 

NOTICE OF APPLICATION 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
RSC 1985, C. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. 1990, C.C.43 

TO THE RESPONDENT: 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made by the 
applicant appears on the following page. 

THIS APPLICATION will come on for a hearing: 

 In person 

 By telephone conference 

 By video conference 

at the following location: 

On Thursday, October 3, 2024, at 10:00 a.m. or as soon after that time as the application can be 
heard by judicial teleconference via Zoom at Milton, Ontario. Zoom particulars to follow. 

IF YOU WISH TO OPPOSE THIS APPLICATION, you or an Ontario lawyer acting for you must 
forthwith prepare a notice of appearance in Form 38C prescribed by the Rules of Civil 
Procedure, serve it on the applicant' lawyer or, where the applicant do not have a lawyer, serve 
it on the applicant, and file it, with proof of service, in this court office, and you or your lawyer 
must appear at the hearing. 

CV-24-00002452-0000
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO THE 
COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE APPLICATION, you 
or your lawyer must, in addition to serving your notice of appearance, serve a copy of the 
evidence on the applicant' lawyer, or where the applicant do not have a lawyer, serve it on the 
applicant, and file it, with proof of service, in the court office where the application is to be heard 
as soon as possible, but not later than 2 p.m. on the day before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR 
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE THIS 
APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE 
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

Date:  Issued by _____________________ 
Registrar 
Superior Court of Justice 
491 Steeles Ave. E. 
Milton, Ontario L9T 1Y7 

TO: Service List Attached 

June 24, 2024

Jacob 
Steckner

Digitally signed by Jacob 
Steckner 
Date: 2024.06.25 16:17:42 
-04'00'
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SERVICE LIST  

TO: MALAKAND PETROLEUM INC. 
1228 Raspberry Terrace 
Milton, ON L9E 1N1 

AND 
TO: MSI SPERGEL INC. 

505 Consumers Road, Suite 200 
Toronto, Ontario M2J 4V8 

Attention: Mukul Manchanda 
Tel: (416) 498-4314 
Fax: (416) 498-4314 
Email: mmanchanda@spergel.ca

Proposed Receiver 

AND 
TO:  FOGLER, RUBINOFF LLP 

77 King Street West 
Suite 3000, P.O. Box 95 
TD Centre North Tower 
Toronto, ON M5K 1G8 

RACHEL MOSES 
Tel: (416) 864-7627 
Fax: (416) 941-8852 
Email: rmoses@foglers.com

Lawyers for Proposed Receiver,  
msi Spergel inc.  

AND 
TO: FAZLE MAJEED 

1228 Raspberry Terrace 
Milton, ON L9E 1N1 
Email: fazlemajeed@gmail.com

Guarantor

AND 
TO: TT3 INC.

190 Harwood Ave. S. 
Suite 200 
Ajax, Ontario L1S 2H6 

Guarantor
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AND  
TO:  CANADA REVENUE AGENCY

c/o Department of Justice 
Ontario Regional Office 
120 Adelaide St. W., Suite 400 
Toronto, ON M5H 1T1 
Email: AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca

AND 
TO: HER MAJESTY THE QUEEN IN RIGHT 

OF ONTARIO AS REPRESENTED BY 
THE MINISTRY OF FINANCE 
Revenue Collections Branch – Insolvency Unit 
33 King Street W., P.O. Box 627 
Oshawa, ON L1H 8H5 
Email: insolvency.unit@ontario.ca
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THE APPLICATION IS FOR: 

The Applicant, The Toronto-Dominion Bank (the “Bank”), seeks the following relief: 

1. An order (the “Appointment Order”) substantially in the form attached hereto as Schedule 

“A”, inter alia, appointing msi Spergel inc., as Receiver (“Spergel”, or the “Receiver”), 

without security, of all of the assets, undertakings and properties of the Respondent, 

Malakand Petroleum Inc. (the “Debtor”), acquired for, or used in relation to a business or 

businesses carried on by the Debtor, including the Real Property (as defined below); 

2. That the time for service, filing and confirming of the Notice of Application and the 

Application Record be abridged and validated so that this application is properly returnable 

today and dispensing with further service thereof; and, 

3. Such further and other relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE APPLICATION ARE: 

The Debtor 

1. The Debtor is a corporation incorporated pursuant to the laws of the Province of Ontario, 

with its registered office located in Milton, Ontario, carrying on business as an “Esso” gas 

station, from owned real property, municipally known as 12 Guelph Street W., Halton Hills, 

Ontario, and legally described as: 

LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN 

OF HALTON HILLS (PIN 24992-0323 LT) (the “Real Property”). 

2. Fazle Majeed (“Fazle”) is a principal of the Debtor and is a guarantor of the obligations 

owing by the Debtor to the Bank.  

The Financing and the Bank’s Security   

3. As of May 14, 2024, the Debtor was indebted to the Bank in the amount of $2,151,084.65, 

plus accruing interest and the Bank’s continuing costs of enforcement, including legal 
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costs and professional costs (the “Indebtedness”) in respect of financing advanced to the 

Debtor pursuant to the terms of a Letter of Agreement dated June 27, 2022 (the “Letter 

Agreement”). 

4. The credit facilities established by the Letter Agreement are: 

a. Committed Reducing Term Facility: in the sum of $2,200,000.00; 

b. Operating Loan: with a credit limit of $75,000.00; and, 

c. Credit Card Facility: with a credit limit of $10,000 

(collectively, the “Financing”). 

5. The Bank holds, inter alia, the following as security for the Financing:  

a. General Security Agreement from the Debtor dated July 4, 2022 (the “GSA”);  

b. Guarantee from Fazle dated July 4, 2022, unlimited in sum; and 

c. Charge/Mortgage of Land from the Debtor, in the principal sum of $ 2,300,000, 

receipted as instrument number HR1907865 on July 18, 2022 (the “Mortgage”), over 

the Real Property  

(5(a) – (c) collectively, the “Security”, or the “Bank’s Security”). 

The Bank’s Security Interest in the Debtor’s Personal Property  

6. The Bank has registered Financing Statements against the Debtor pursuant to the 

provisions of the Personal Property Security Act (Ontario) to perfect its security interest in 

the property of the Debtor secured under the GSA.  

7. The Personal Property Security Registration System Search Results for the Debtor 
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confirm that the Bank has a perfected security interest in the personal property of the 

Debtor secured under the GSA.  

The Bank’s Security Interest in the Real Property 

8. The Bank’s interest in the Real Property is secured by the Mortgage, which is a first 

charge.  

Defaults, Demands and Communications  

9. On May 30, 2023, the Bank advised the Debtor by way of letter of the Debtor’s various 

defaults under the Letter Agreement. 

10. The Debtor defaulted under the terms of the Financing as a result of, inter alia: 

a. failing to make payments as they became due;  

b. subsequent encumbrances against the Real Property; and, 

c. failing to maintain a Debt Service Coverage (as defined in the Letter Agreement) ratio 

of not less that 120%  

(collectively, the “Defaults”). 

11. As a result of the Defaults, the Bank did deliver to the Debtor a demand for payment and 

a Notice of Intention to Enforce Security pursuant to section 244(1) of the Bankruptcy and 

Insolvency Act (the “BIA”), each dated December 4, 2023 (the “Demand”). The Bank also 

delivered a demand to Fazle as the guarantor of the Debtor, also dated December 4, 2023.  

12. The Debtor advised the Bank that the Real Property was listed for sale, with the eventual 

sale proceeds to be used to pay the Indebtedness.   

13. The Bank provided the Debtor with a period of day-to-day forbearance to complete a sale 

of the Real Property.  
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14. To date, no sale of the Real Property has been completed and no evidence has been 

provided to the Bank that repayment of the Indebtedness or a sale of the Real Property is 

imminent. 

15. All statutory notice periods in relation to the Demand have expired and the Indebtedness 

remains unpaid. 

The Appointment of a Receiver 

16. The Indebtedness due pursuant to the Demand has not been paid. The ten (10) day 

period under section 244 of the BIA has expired. The Bank is in a position to appoint a 

receiver over the assets and property of the Debtor, including the Real Property, 

pursuant to section 243 of the BIA. 

17. The provisions of the Bank’s Security provide the Bank with the power to appoint a 

Receiver over all of the personal property of the Debtor as secured by the GSA and the 

Mortgage. 

The Bank’s Position 

18. The Debtor is in default of the Financing, and the Defaults continue. No further credit nor 

banking services are available to the Debtor.   

19. The Debtor is insolvent, the Demand has expired, and the Bank is in a position to seek 

the order appointing the Receiver, pursuant to the provisions of the GSA and the 

Mortgage.  

20. The Debtor has been unable to complete a sale of the Real Property, despite being 

provided significant time in which to do so.  

14



21. The Appointment of a Receiver is necessary in order to complete an orderly sale of the 

Debtor’s property and apply any proceeds of such sale to the obligations of the Debtor. 

22. It is the Bank’s position that the appointment of the Receiver is just and equitable and is 

necessary for the protection of the estate of the Debtor, and the interests of the Bank, as 

secured creditor, and other stakeholders.  

23. The Bank proposes that Spergel be appointed as Receiver, without security, over all of 

the assets, undertakings, and properties of the Debtor, including the Real Property.  

24. Spergel has consented to act as Receiver should this Honourable Court so appoint it. 

25. Section 243 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, as amended. 

26. Section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended.

27. Rule 3, 14, 38 and any other applicable Rule of the Rules of Civil Procedure. 

28. Such further and other grounds as counsel may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

application: 

1. The Notice of Application and all Schedules thereto; 

2. The Affidavit of Rukshana Belliappa, to be sworn, and all Exhibits thereto; 

3. The Consent of the Receiver; and, 

4. Such further and other material as counsel may advise and this Honourable Court may 

permit. 
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June 18, 2024 HARRISON PENSA LLP
Barristers & Solicitors 
130 Dufferin Avenue, Suite 1101 
London, ON N6A 5R2 

Timothy C. Hogan (LSO #36553S)

Tel: (519) 661-6743 
Fax: (519) 667-3362 
Email: thogan@harrisonpensa.com  

Lawyers for the Applicant, 
The Toronto-Dominion Bank 
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Schedule “A-1” – Appointment Order (Clean) 
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Court File No. 

ONTARIO 

SUPERIOR COURT OF JUSTICE

THE HONOURABLE       

JUSTICE       

)

)

) 

WEEKDAY, THE # 

DAY OF MONTH, 20YR

THE TORONTO-DOMINION BANK

Applicant 

- and - 

MALAKAND PETROLEUM INC. 

Respondent 

ORDER 
(Appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing msi 

Spergel inc. as receiver and manager (in such capacities, the "Receiver") without security, of all 

of the assets, undertakings and properties of Malakand Petroleum Inc. (the "Debtor") acquired 

for, or used in relation to a business carried on by the Debtor, including the real property 

described at Schedule “A” hereto and owned by the Debtor (the “Real Property”), was heard this 

day at 491 Steeles Ave E, Milton, Ontario. 

ON READING the affidavit of Rukshana Belliappa sworn [DATE] and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant, no one appearing although 

duly served as appears from the affidavit of service of [NAME] sworn [DATE] and on reading 

the consent of  msi Spegel inc. to act as the Receiver, 
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- 2 - 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this Application is properly returnable today 

and hereby dispenses with further service thereof.   

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, msi Spergel inc. is hereby appointed Receiver, without security, of all of the assets, 

undertakings and properties of the Debtor acquired for, or used in relation to a business carried 

on by the Debtor, including all proceeds thereof (the "Property"). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 
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- 3 - 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 
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- 4 - 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

i. without the approval of this Court in respect of any transaction not 

exceeding $25,000.00, provided that the aggregate consideration 

for all such transactions does not exceed $150,000.00; and 

ii. with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

iii. and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario 

Mortgages Act, as the case may be, shall not be required.  

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;  

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 
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- 5 - 

DOCSTOR: 1771742\9 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and 

(r) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the "Records") in 

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 
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- 6 - 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days notice to such landlord and any such 

secured creditors. 
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- 7 - 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 
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- 8 - 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 
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PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   
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LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the 

Property, as security for such fees and disbursements, both before and after the making of this 

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on 

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory 

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 
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consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as 

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "B" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at https://www.ontariocourts.ca/scj/practice/regional-practice-directions/eservice-

%20commercial/#Part_III_The_E-Service_List) shall be valid and effective service.  Subject to 

Rule 17.05 this Order shall constitute an order for substituted service pursuant to Rule 16.04 of 

the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure and 

paragraph 21 of the Protocol, service of documents in accordance with the Protocol will be 
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effective on transmission.  This Court further orders that a Case Website shall be established in 

accordance with the Protocol with the following URL 

‘<https://www.spergelcorporate.ca/engagements/>’. 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor's creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to 

and including entry and service of this Order, provided for by the terms of the Applicant’s 

security or, if not so provided by the Applicant's security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtor's estate with such priority and at such time as this 

Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

   ________________________________________ 
                                                            Justice, Ontario Superior Court of Justice 
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SCHEDULE "A" 

REAL PROPERTY 

LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN OF 
HALTON HILLS (PIN 24992-0323 LT)

31



- 2 - 

SCHEDULE "B" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that msi Spergel inc., the receiver (the "Receiver") of the assets, 

undertakings and properties of Malakand Petroleum Inc. acquired for, or used in relation to a 

business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”) 

appointed by Order of the Ontario Superior Court of Justice (the "Court") dated the ___ day of  

______, 20__ (the "Order") made in an action having Court file number __-_______, has 

received as such Receiver from the holder of this certificate (the "Lender") the principal sum of 

$___________, being part of the total principal sum of $___________ which the Receiver is 

authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 msi Spergel inc., solely in its capacity 
 as Receiver of the Property, and not in its 
personal capacity

Per:  

Name: 

Title:  
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Schedule “A-2” – Appointment Order (Blacklined) 
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Court File No. 

ONTARIO 

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE       

JUSTICE       

)

)

) 

WEEKDAY, THE # 

DAY OF MONTH, 20YR

THE TORONTO-DOMINION BANKPLAINTIFF1

ApplicantPlaintiff

- and - 

MALAKAND PETROLEUM INC.DEFENDANT

RespondentDefendant

ORDER 
(Aappointing Receiver) 

THIS APPLICATIONMOTION made by the ApplicantPlaintiff2 for an Order pursuant to 

section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the 

"BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the 

"CJA") appointing msi Spergel inc. [RECEIVER'S NAME] as receiver [and manager] (in such 

capacities, the "Receiver") without security, of all of the assets, undertakings and properties of

Malakand Petroleum Inc. [DEBTOR'S NAME] (the "Debtor") acquired for, or used in relation to 

a business carried on by the Debtor, including the real property described at Schedule “A” hereto 

1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by 
application.  This model order is drafted on the basis that the receivership proceeding is commenced by way of an 
action. 

2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor". 
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and owned by the Debtor (the “Real Property”), was heard this day at 491 Steeles Ave E, 

Milton330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Rukshana Belliappa  [NAME] sworn [DATE] and the 

Exhibits thereto and on hearing the submissions of counsel for the Applicant [NAMES], no one 

appearing for [NAME] although duly served as appears from the affidavit of service of [NAME] 

sworn [DATE] and on reading the consent of  msi Spegel inc. [RECEIVER'S NAME] to act as 

the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application Motion

and the ApplicationMotion is hereby abridged and validated3 so that this Applicationmotion is 

properly returnable today and hereby dispenses with further service thereof.   

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, msi Spergel inc.[RECEIVER'S NAME] is hereby appointed Receiver, without security, 

of all of the assets, undertakings and properties of the Debtor acquired for, or used in relation to a 

business carried on by the Debtor, including all proceeds thereof (the "Property"). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order 
validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted in 
appropriate circumstances. 
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(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 
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(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings.4 The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

i. without the approval of this Court in respect of any transaction not 

exceeding $25,000.00________, provided that the aggregate 

consideration for all such transactions does not exceed 

$150,000.00__________; and 

ii. with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

iii. and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act,  [or section 31 of the Ontario 

4 This model order does not include specific authority permitting the Receiver to either file an assignment in 
bankruptcy on behalf of the Debtor, or to consent to the making of a bankruptcy order against the Debtor.  A 
bankruptcy may have the effect of altering the priorities among creditors, and therefore the specific authority of the 
Court should be sought if the Receiver wishes to take one of these steps. 
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Mortgages Act, as the case may be,]5 shall not be required. , and in 

each case the Ontario Bulk Sales Act shall not apply.

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;  

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and 

(r) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

5 If the Receiver will be dealing with assets in other provinces, consider adding references to applicable statutes in 
other provinces.  If this is done, those statutes must be reviewed to ensure that the Receiver is exempt from or can be 
exempted from such notice periods, and further that the Ontario Court has the jurisdiction to grant such an 
exemption. 
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and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the "Records") in 

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 
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paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days notice to such landlord and any such 

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 
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with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 
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such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 
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such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

45



- 11 - 

DOCSTOR: 1771742\9 

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the 

Property, as security for such fees and disbursements, both before and after the making of this 

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on 

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory 

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA.6

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000.00_________ (or such greater amount as this Court may by further Order authorize) at 

any time, at such rate or rates of interest as it deems advisable for such period or periods of time 

as it may arrange, for the purpose of funding the exercise of the powers and duties conferred 

6 Note that subsection 243(6) of the BIA provides that the Court may not make such an order "unless it is satisfied 
that the secured creditors who would be materially affected by the order were given reasonable notice and an 
opportunity to make representations". 
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upon the Receiver by this Order, including interim expenditures.  The whole of the Property shall 

be and is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings 

Charge") as security for the payment of the monies borrowed, together with interest and charges 

thereon, in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "BA" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at https://www.ontariocourts.ca/scj/practice/regional-practice-directions/eservice-

%20commercial/#Part_III_The_E-Service_List) 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/) shall be 

valid and effective service.  Subject to Rule 17.05 this Order shall constitute an order for 

substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 

3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents 

in accordance with the Protocol will be effective on transmission.  This Court further orders that 

a Case Website shall be established in accordance with the Protocol with the following URL 

‘<https://www.spergelcorporate.ca/engagements/@>’. 
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26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor's creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 
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31. THIS COURT ORDERS that the ApplicantPlaintiff shall have its costs of this 

Applicationmotion, up to and including entry and service of this Order, provided for by the terms 

of the ApplicantPlaintiff’s security or, if not so provided by the ApplicantPlaintiff's security, then 

on a substantial indemnity basis to be paid by the Receiver from the Debtor's estate with such 

priority and at such time as this Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

________________________________________
                                                            Justice, Ontario Superior Court of Justice 
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SCHEDULE "A" 

REAL PROPERTY 

LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN OF 
HALTON HILLS (PIN 24992-0323 LT)
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SCHEDULE "BA" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that msi Spergel inc.[RECEIVER'S NAME], the receiver (the 

"Receiver") of the assets, undertakings and properties of Malakand Petroleum Inc.[DEBTOR'S 

NAME] acquired for, or used in relation to a business carried on by the Debtor, including all 

proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior Court 

of Justice (Commercial List) (the "Court") dated the ___ day of  ______, 20__ (the "Order") 

made in an action having Court file number __-CL-_______, has received as such Receiver from 

the holder of this certificate (the "Lender") the principal sum of $___________, being part of the 

total principal sum of $___________ which the Receiver is authorized to borrow under and 

pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 
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5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

msi Spergel inc.[RECEIVER'S NAME], solely 
in its capacity 
 as Receiver of the Property, and not in its 
personal capacity

Per:  

Name: 

Title:  
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Court File No. CV-24-00002452-0000  
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
BETWEEN: 

 
THE TORONTO-DOMINION BANK  

 
Applicant 

 
-and- 

 
 

MALAKAND PETROLEUM INC. 
 

Respondent 
 

AFFIDAVIT OF RUKSHANA BELLIAPPA 

(Sworn June 11, 2024) 

 I, RUKSHANA BELLIAPPA, of the City of Toronto, in the Province of Ontario, 

MAKE OATH AND SAY: 

1. I am an Account Manager for the Applicant, The Toronto-Dominion Bank (the 

“Bank”), and as such have knowledge of the matters to which I hereinafter 

depose. Unless I indicate to the contrary these matters are within my own 

knowledge and are true. Where I have indicated that I have obtained facts from 

other sources, I have identified the source and I believe those facts to be true. 

The Debtor 

2. The Respondent, Malakand Petroleum Inc. (the “Debtor”), is a company 

incorporated pursuant to the laws of the Province of Ontario, with its registered 

office located in the City of Milton, Ontario. Attached hereto and marked as 

Exhibit “A” is a true copy of the corporate profile search results for the Debtor. 

3. The Debtor operates an “Esso” gas station, from owned real property, 

municipally known as 12 Guelph Street W., Halton Hills, Ontario, and legally 

described as: 
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i. LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 

1098; TOWN OF HALTON HILLS (PIN 24992-0323 LT) (the “Real 

Property”) 

Attached hereto to this my affidavit and marked as Exhibit “B” is a true copy of 

the parcel registry search results for the Real Property 

4. Fazle Majeed (“Fazle”) is a principal of the Debtor and is a guarantor of the 

obligations owing by the Debtor to the Bank. 

5. The Debtor defaulted under the terms of the Letter Agreement, as defined below, 

as a result of the following: 

a. failing to make payments to the Bank as they became due;  

b. subsequent encumbrances against the Real Property; and, 

c. failing to maintain a Debt Service Coverage (as defined in the Letter 

Agreement) ratio of not less that 120% 

(collectively, the “Defaults”).  

6. The Bank is unwilling to provide the Debtor with any further credit or forbearance.  

The Financing and The Bank’s Security   

7. As of May 14, 2024, the Debtor was indebted to the Bank in the amount of 

$2,151,084.65, plus the costs of enforcement, including legal and professional 

costs, and interest (the “Obligations”), in respect of certain financing advanced 

to the Debtor pursuant to the terms of a Letter Agreement dated June 27, 2022 

(the “Letter Agreement”). Attached hereto and marked as Exhibit “C” is a true 

copy of the Letter Agreement.  

8. The credit facilities established by the Letter Agreement to which the Bank 

advanced funds under are: 

a. Term Facility: upon which the sum of $2,117,129.43 was owing as at May 

14, 2024;  

57



 

3 

 

b. Operating Facility: in the sum of $75,000.00, upon which the sum of 

$33,955.22 was owing as at May 14, 2024; and  

c. Credit Card Facility: with a credit limit of $10,000, upon which the sum of 

$0.00 was owing as at May 14, 2024. 

(collectively, the “Financing”). 

9. The terms and conditions of the Letter Agreement required the Debtor to pay all 

amounts owing to the Bank thereunder when due.  

10. As consideration for the Financing, the Bank requested and did receive, among 

other things, the following as security for the Financing: 

a. General Security Agreement from the Debtor dated July 4, 2022 (the 

“GSA”). Attached hereto and marked as Exhibit “D” is a true copy of the 

GSA; 

b. Guarantee from Fazle dated July 4, 2022, unlimited in sum (the 

“Guarantee”). Attached hereto and marked as Exhibit “E” is a true copy 

of the Guarantee; and 

c. First position Charge/Mortgage, in the principal sum of $2,300,000, 

receipted as instrument number HR1907865 on July 18, 2022, over the 

Real Property (the “Mortgage”), as governed by Standard Charge Terms 

No. 8520 (the “Standard Charge Terms”). Attached hereto to this my 

affidavit and marked as Exhibit “F” is a true copy of the Mortgage. 

Attached hereto to this my affidavit and marked as Exhibit “G” is a true 

copy of the Standard Charge Terms. 

The Bank’s Security Interest in the Personal Property of the Debtor 

11. The GSA secures the following personal property of the Debtor: 

1. SECURITY INTEREST 

The Grantor [the Respondent] hereby grants to the Bank a security interest in, and 
assigns (other than with respect to trade-marks), mortgages, charges, and pledges 
(collectively, the “Security Interest”) to the Bank, all property of the Grantor, including all 
property of the kind hereinafter described below, in which the Grantor now has, or 
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hereafter acquires, any right, title or interest, and accretions and accessions thereto 
(collectively called the “Collateral”)…  

 2. OBLIGATIONS SECURED 

The Security interest secures the payment and performance of all present and future 

obligations of the Grantor to the Bank, including all debts and liabilities, direct or indirect, 

absolute or contingent, matured or not, wheresoever or howsoever incurred, whether 

incurred before, at the time of or after the execution of this Agreement, whether the 

indebtedness and liability is from time to time reduced  and thereafter increased or entirely 

extinguished and thereafter incurred again, whether arising from the dealings between the 

Bank and the Grantor or from other dealings or proceedings by which the Bank may be or 

become in any manner whatsoever a creditor of the Grantor, and in any currency, whether 

incurred by the Grantor alone or with another or others and whether as a principal or 

surety, including all interest thereon and all amounts owed by the Grantor under this 

Agreement for fees, costs and expenses and in respect of indemnities granted under this 

Agreement (collectively called the “Obligations”). 

 

12. The Bank has registered a Financing Statement as against the Debtor pursuant 

to the provisions of the Personal Property Security Act (Ontario) to perfect its 

security interest in the personal property of the Debtor secured under the GSA.  

13. The Personal Property Security Registration System Search Results for the 

Debtor confirms that the Bank holds a perfected security interest in the personal 

property of the Debtor as secured by the GSA. Attached hereto and marked as 

Exhibit “H” is a true copy of the Personal Property Security Registration System 

Search Results for the Debtor, current to May 27, 2024.  

The Bank’s Security Interest in the Real Property 

14. The Bank’s interest in the Real Property is secured by the Mortgage, as 

governed by the Standard Charge Terms, and the Mortgage is a first charge 

upon the Real Property.  

15. The Standard Charge Terms include, inter alia, the following terms (emphasis 

added): 

   1. Definitions 
 
   … 

(g) Indebtedness means all monies and liabilities matured or not, whether present or 

future, direct or indirect, absolute or contingent, now or at any time hereafter owing or 

incurred, wheresoever or howsoever incurred from or by the Chargor, as principal or 

surety, whether alone or jointly with any other person and in whatever name style or firm, 
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whether otherwise secured or not and whether arising from dealings between the Bank 

and the Chargor or from other dealings or proceedings by which the Bank may become a 

creditor of the Chargor including, without limitation, advances upon overdrawn accounts or 

upon bills of exchange, promissory notes or other obligations discounted for the Chargor 

or otherwise, all bills of exchange, promissory notes and other obligations negotiable or 

otherwise representing money and liabilities, or any portion thereof, now or hereafter 

owing or incurred from or by the Chargor and all interest, damages and Costs, and all 

premiums of insurance upon the buildings, Fixtures and improvements now or hereafter 

brought or erected upon the said Property which may be paid by the Bank and Taxes. 

 

   2. Charge of Property 
 

The Chargor has, at the request of the Bank, agreed to give this Charge as a 

CONTINUING COLLATERAL SECURITY for payment to the Bank ON DEMAND of the 

Indebtedness, provided that such security be limited to the Principal Amount plus Costs 

with interest thereon at the Interest Rate. Interest at the Interest Rate is calculated and 

payable monthly, not in advance, before and after demand, default and judgment, with 

interest on overdue interest and on all other amounts charged to the Chargor hereunder at 

the Interest Rate. The Chargor: 

i. if the Property is a freehold property, hereby charges the Property to the Bank; or 

ii. if the Property is a leasehold interest, hereby charges and subleases the 

Property to the Bank for and during the unexpired residue of the term of the 

lease, except the last day thereof, and all other estate, term, right of renewal 

and other interest of the Chargor in the lease; 

to secure the repayment of the Indebtedness and the performance of all of the obligations 

of the Chargor contained herein. The Chargor hereby releases to the Bank all its claims 

upon the Property until the Chargor has repaid the Indebtedness and performed all of the 

obligations of the Chargor in the manner provided by this Charge. 

 

   3. Covenants of the Chargor 
 

The Chargor hereby covenants with the Bank that: 
  

(a) The Chargor will ON DEMAND pay the Indebtedness and observe all 
provisos, conditions and agreements contained herein; 
 
(b) The Chargor has a good title in fee simple to the Property (unless the Chargor 
is a lessee of the Property), save and except prior registered encumbrances; 
 
(c) The Chargor has the right to charge the Property to the Bank; 

 
(d) On default, the Bank shall have quiet possession of the Property, free from all 
encumbrances, save as aforesaid; 
 
(e) Covenant 1.vii, deemed to be included in this Charge by subsection 7(1) of 
the Land Registration Reform Act, 1984 is hereby expressly varied by providing 
that the Chargor will, before or after default, execute such further assurances of 
the Property and do such other acts, at the Chargor's expense, as may be 
reasonably required; 
 
… 
 

(h) This Charge shall be void UPON REPAYMENT of the Indebtedness upon 
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demand; or without demand, UPON PERMANENT REPAYMENT of the 
Indebtedness, with written notice to such effect to the Bank. The Chargor 
releases to the Bank all the Chargor's claims upon the Property subject to this 
paragraph; and 
 

(i) The Chargor agrees to assign to the Bank forthwith upon the request of the 

Bank as additional security for payment of the Indebtedness and the 

performance of the covenants herein contained, any present or future lease 

which may be granted by the Chargor as to the whole or any portion of the 

Property and agrees to deliver to the Bank executed copies of all such leases at 

the written request of the Bank. The Chargor covenants to perform and comply 

with all lessor's covenants contained in any leases assigned by the Chargor to 

the Bank. Notwithstanding the assignment or assignments of any lease or leases 

by the Chargor to the Bank, it is nevertheless declared and agreed that none of 

the rights or remedies of the Bank under this Charge shall be delayed or in any 

way hindered or prejudiced by such assignment or assignments or by any act of 

the Bank pursuant thereto. 

 

16. Pursuant to the Standard Charge Terms, the Mortgage secures the Obligations.  

Defaults and the Demands 

17. The Debtor is insolvent, and has defaulted under the Financing, as set out 

above. 

18. On May 30, 2023, the Bank advised the Debtor by way of letter of the Debtor’s 

various defaults under the Letter Agreement. Attached hereto to this my affidavit 

and marked as Exhibit “I” is a true copy of the Bank’s letter dated May 30, 2023. 

19. In August of 2023, the Debtor advised the Bank that the Real Property was listed 

for sale, that a sale agreement was expected by September 30, 2023, and the 

Obligations would be paid from the sale proceeds by October 31, 2023. 

20. The Bank was not provided a sale agreement by September 30, 2023, and the 

Obligations were not paid by October 31, 2023. 

21. The Debtor was unable to provide a signed agreement and on September 12, 

2023, the Bank advised the debtor that it would be canceling the Operating 

Facility and the Credit Card Facility effective October 12, 2023. 

22. Following a request by the Debtor to “restore” the Operating Facility and the 

Credit Card Facility, on September 13, 2023, the Bank advised the Debtor: 
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a. the majority of the excess funds advanced by the Bank to pay out the prior 

mortgage over the Real Property was for working capital, however those 

[funds] were distributed out of the Company in 2022; 

b. The distribution of those funds caused a Debt Service Coverage ratio default 

[under the Financing] and there was a negative covenant breach when a 

charge was put on the [Real] Property; 

c. The Bank was agreeable to: 

i. Reduce the line of credit limit from $75,000 to $40,000 in 30 days (as 
of Oct. 12, 2023) 

ii. Cancel the line of credit ($0 limit) – as of Nov. 12, 2023 
iii. Cancel the $10k visa  - as of Nov. 12, 2023. 

 

23.  Through September 2023 the Debtor advised that it continued to work with a 

potential buyer or a refinancing, and as a result the Bank to permit the Operating 

Facility to continue through October 2023. 

24. Through October 2023 the Debtor advised that it was continuing efforts to sell the 

gas station, and as result on October 26, 2023 the Bank advised it was 

agreeable to: 

i. Reduce the line of credit limit from $75,000 to $40,000 in 30 days (as 
of Nov. 1, 2023) 

ii. Cancel the line of credit ($0 limit) – as of Dec. 1, 2023 
iii. Cancel the $10k visa  - as of Dec. 1, 2023 

 
25. On November 1, 2023, the Credit Limit on the Operating Facility was reduced to 

$40,000.00. 

26. On November 20, 2023, the Debtor advised the Bank that it was not able to 

make the November nor the December payment due on the Term Loan. 

27. On December 1, 2023 the Bank advised the Debtor that the Credit Limit on the 

Operating Facility was $0 and the Credit Facility was terminated. 

28. As a result of the continuing Defaults, the failure of the Debtor to sell the Real 

Property, and the payment defaults, the Bank did deliver a demand for payment 

and a Notice of Intention to Enforce Security to the Debtor, both dated December 
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4, 2023, pursuant to section 244(1) of the Bankruptcy and Insolvency Act (the 

“BIA”). The Bank also issued a demand for payment to Fazle, dated December 

4, 2023 (the “Guarantor Demand”) (collectively, the “Demands”). Attached 

hereto to this my affidavit and marked as Exhibit “J” is a true copy of the 

Demands with the corresponding registered mail receipt. 

29. Following the Demands, the Debtor advised the Bank’s counsel that the Real 

Property was again listed for sale, with the eventual sale proceeds to be used to 

pay the Obligations. 

30. The Bank provided the Debtor with a period of day-to-day forbearance to 

complete a sale of the Real Property. 

31. In January 2024, the Real Property remained listed for sale by the Debtor and 

the Bank and Bank counsel continued correspondence with the Debtor on the 

marketing of the Real Property and potential terms of forbearance. 

32. On May 22, 2024, counsel for the Bank advised the Debtor that the Bank has 

been in a position to enforce its security since December 15, 2023, and has 

provided day-to-day forbearance to the Debtor to allow the Debtor to be market 

for sale the Real Property or for a refinancing to be pursued.  However, as the 

Debtor has been unable to complete a sale or a refinancing, the Bank would be 

applying to the Court for an Order appointing a Receiver over the property of the 

Debtor. Attached hereto and marked as Exhibit “K” is a true copy of the e-mail 

from counsel for the Bank. 

33. On June 11, 2024, counsel for the Bank inquired with the Debtor as to whether 

the Real Property was listed for sale. The Debtor advised counsel for the Bank 

that the Debtor was reducing the listing price for the Real Property and that the 

Real Property would be listed for sale in two days.  

34. The Debtor has not provided any evidence that a sale of the Real Property or a 

refinancing of the Obligations is imminent.  

35. All statutory notice periods in relation to the Demands have expired, and the 

Debtor and Fazle have failed to repay the Obligations due, despite the Demands. 
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The Appointment of a Receiver 

36. The Obligations due pursuant to the Demands have not been paid. The Debtor is 

in default of the Financing.  

37. The ten (10) day period under section 244(1) of the BIA has expired. The Bank is 

in a position to appoint a receiver over the property of the Debtor as secured 

pursuant to the Security, pursuant to section 243 of the BIA. 

Personal Property 

38. Paragraph 12 of the GSA grants the Bank the right to appoint a Receiver over 

the personal property of the Respondent secured thereunder as a result of the 

Defaults, as follows: 

 12. REMEDIES 

(a) Upon the occurrence of an event of default that has not been cured or 
waived, the Bank, in addition to any right or remedy otherwise provided herein or 
by law or in equity, will have the rights and remedies set out below, which may be 
enforced successively or concurrently:   

(xii) to appoint or reappoint by instrument in writing any person or persons, 
whether an officer or officers or employee or employees of the Bank or not, to be 
a receiver or receivers or a receiver and manager of the Collateral and remove or 
replace any person or persons so appointed or apply to any court for the 
appointment of a receiver or receiver and manager (each hereinafter called a 
"Receiver"). 

(b) Any Receiver so appointed shall be deemed to be the agent of the Grantor 
and not the Bank, and the Grantor and not the Bank, shall be solely responsible 
for the Receiver's acts or defaults and for the Receiver's remuneration and 
expenses. The Bank shall not be in any way responsible for any misconduct, 
negligence or failure to act on the part of any such Receiver, its servants, agents 
or employees. 

(c) The Grantor agrees to pay all costs, charges and expenses incurred by the 

Bank or any Receiver appointed by the Bank, whether directly or for services 

rendered (including reasonable legal and auditors' costs and expenses and 

Receiver remuneration), in operating the Grantor's accounts, in preparing or 

enforcing this Agreement, taking and maintaining custody of, preserving, 

repairing, processing, preparing for disposition and disposing of Collateral and in 

enforcing or collecting the Obligations, and all such costs, charges and 

expenses, together with any amounts owing as a result of any borrowing by the 

Bank or any Receiver appointed by the Bank, as permitted hereby, shall be a first 

charge on the Collateral and shall be secured hereby.  
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39. The Respondent is in default of the terms of the Financing, and the Obligations 

are due and payable in full.  

40. The provisions of the Bank’s Security provide the Bank with the power to appoint 

a Receiver over all of the personal property of the Respondent as secured by the 

GSA. 

The Real Property 

41. The Standard Charge Terms grant the Bank the power to appoint a Receiver 

over the Real Property as a result of the Defaults, and state, in part: 

8. Appointment of Receiver 
 

If the Chargor shall be in default in the observance or performance of any of the terms, 

conditions, covenants or payments described herein or in any additional or collateral 

security given by the Chargor to the Bank then the Bank may in writing, appoint any 

person, whether an officer or employee of the Bank or not, to be a receiver of the Property 

and the rents and profits derived therefrom, and may remove the receiver so appointed 

and appoint another in his stead. The term "receiver" as used in this Charge includes a 

receiver and manager. The following provisions shall apply to this paragraph: 

(a) The receiver so appointed is conclusively the agent of the Chargor and the Chargor 

shall be solely responsible for the acts or defaults and for the remuneration and expenses 

of the receiver. The Bank shall not be responsible in any way for any misconduct or 

negligence on the part of the receiver and may, from time to time, fix the remuneration of 

the receiver and be at liberty to direct the payment thereof from proceeds collected; 

(b) Nothing contained herein and nothing done by the Bank or by the receiver shall render 

the Bank a mortgagee in possession or responsible as such; 

(c) All monies received by the receiver, after providing for payment and charges ranking 

prior to this Charge and for all applicable Costs shall be applied in or towards satisfaction 

of the remaining Indebtedness; 

(d) The receiver so appointed shall have power to: 

(i) take possession of the Property, collect rents and profits and realize upon 

additional or collateral security granted by the Chargor to the Bank and for that 

purpose may take any proceedings, be they legal or otherwise, in the name of 

the Chargor or otherwise; 

(ii) carry on or concur in carrying on the business which the Chargor is 

conducting on and from the Property and for that purpose may borrow money on 

the security of the Property in priority to this Charge; and 

(iii) lease all or any portion of the Property and for this purpose execute contracts 

in the name of the Chargor which said contracts shall be binding upon the 

Chargor; 

(e) The rights and powers conferred herein are supplemental to and not in substitution for 

any rights which the Bank may have from time to time. 
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42. The Debtor is in default of the Financing, and the loans advanced thereunder are 

due and payable in full. The Bank is entitled to seek the appointment of a 

Receiver over the property of the Debtor, including the Real Property as a result 

thereof, and the terms of the Mortgage, as governed by the Standard Charge 

Terms, provide the Bank with the power to appoint a Receiver over the Real 

Property. 

The Bank’s Position 

43. The Debtor is in default of the Financing, which defaults continues. The terms of 

the Security authorize the Bank to appoint a Receiver over all property of the 

Debtor, including the Real Property, as a result of the Defaults. 

44. The Obligations due pursuant to the Demands has not been paid. The 

Respondent is insolvent. All notice periods under the BIA have expired, and the 

Bank is unwilling to provide the Debtor with any further credit or with any 

forbearance. 

45. The Bank is in a position to seek the order appointing the Receiver over the 

personal property of the Debtor and the Real Property, pursuant to the provisions 

of the GSA and the Mortgage, respectively.   

46. The Appointment of a Receiver is necessary in order to complete a sale of the 

Real Property, and to apply the proceeds of such sale to the Debtor’s obligations. 

47. The Debtor has been unable to complete a sale or a refinancing, and has not 

advised of any sale or financing, despite significant time in which to do so.  

48. The Bank is unaware whether the Real Property is being properly maintained. 

Absent the appointment of a Receiver, the state of the Real Property may 

degrade, which will negatively impact the value of the Bank’s Security. The 

appointment of a Receiver is necessary to ensure that the Real Property is 

maintained until a sale can be arranged. 

49. It is the Bank’s position that the appointment of the Receiver is just and equitable 

and is necessary for the protection of the estate of the Debtor, and the interests 

of the Bank, as a secured creditor, and other stakeholders.  
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50. The Bank proposes that msi Spergel inc. (“Spergel”) be appointed as Receiver, 

without security, of the Real Property, as secured by the Mortgage, and over all 

personal property of the Debtor, as secured by the GSA. 

51. Spergel has consented to act as Receiver should this Honourable Court so 

appoint it. 

52. This affidavit is made in support of the within application for the appointment of 

Spergel as Receiver, without security, over all of the accounts and inventory of 

the Debtor, and for no other improper purpose. 

 
Sworn or Affirmed before me:   in person   OR     by video conference  

by Rukshana Belliappa of the City of Toronto in the Province of Ontario, before me at the 
City of London in the Province of Ontario, on June 11, 2024 in accordance with O. Reg. 
431/20, Administering Oath or Declaration Remotely.  
 
Commissioner for Taking Affidavits (or as may be)   
 
 
 
__________________________          _______________________________ 
Signature of Commissioner (or as may be)           RUKSHANA BELLIAPPA 
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Court File No. CV-24-00002452-0000   
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
BETWEEN: 

 
THE TORONTO-DOMINION BANK  

 
Applicant 

 
-and- 

 
 

MALAKAND PETROLEUM INC. 
 

Respondent 
 
 
 

ATTACHED HERETO ARE EXHIBITS “A” TO “K” 

AS REFERRED TO IN THE AFFIDAVIT OF RUKSHANA BELLIAPPA, 

SWORN BEFORE ME BY VIDEOCONFERENCE JUNE 11, 2024. 

 

 

_____________________________________ 

A Commissioner, etc. 
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Ministry of Public and 
Business Service Delivery

Profile Report

MALAKAND PETROLEUM INC. as of November 22, 2023

Act Business Corporations Act
Type Ontario Business Corporation
Name MALAKAND PETROLEUM INC.
Ontario Corporation Number (OCN) 2714393
Governing Jurisdiction Canada - Ontario
Status Active
Date of Incorporation September 03, 2019
Registered or Head Office Address 1228 Raspberry Terr, Milton, Ontario, Canada, L9E 1N1

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.

Page 1 of 7
70



Active Director(s)
Minimum Number of Directors 1
Maximum Number of Directors 10
 
 
Name FAZLE MAJEED
Address for Service 1228 Raspberry, Milton, Ontario, Canada, L9E 1N1
Resident Canadian Yes
Date Began September 03, 2019
 
 

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.
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Active Officer(s)
Name FAZLE MAJEED
Position President
Address for Service 1228 Raspberry Terrace, Milton, Ontario, Canada, L9E 1N1
Date Began September 03, 2019
 
 
Name FAZLE MAJEED
Position Secretary
Address for Service 1228 Raspberry Terrace, Milton, Ontario, Canada, L9E 1N1
Date Began September 03, 2019
 
 
Name ATTA UDDIN
Position General Manager
Address for Service 49 Hiberton Cres, Brampton, Ontario, Canada, L7A 3C9
Date Began September 03, 2019
 
 

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.
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Corporate Name History
Name MALAKAND PETROLEUM INC.
Effective Date September 03, 2019
 

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.

Page 4 of 7
73



Active Business Names
This corporation does not have any active business names registered under the Business Names Act in Ontario.

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.
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Expired or Cancelled Business Names
This corporation does not have any expired or cancelled business names registered under the Business Names Act in Ontario.

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.

Page 6 of 7
75



Document List

Filing Name Effective Date

CIA - Notice of Change  
PAF: Fazle MAJEED

July 04, 2022

Annual Return - 2020  
PAF: FAZAL MAJEED - DIRECTOR

May 16, 2021

CIA - Initial Return  
PAF: FAZLE MAJEED - DIRECTOR

September 03, 2019

BCA - Articles of Incorporation September 03, 2019

 
All “PAF” (person authorizing filing) information is displayed exactly as recorded in the Ontario Business Registry. Where PAF is 

not shown against a document, the information has not been recorded in the Ontario Business Registry.

Transaction Number: APP-A10319605543
Report Generated on November 22, 2023, 15:26

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 
Additional historical information may exist in paper or microfiche format.
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LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN OF HALTON HILLS

 
CORRECTION: INSTRUMENT NUMBER PL603 WAS ENTERED IN ERROR AGAINST THIS PROPERTY AND WAS REMOVED AND CERTIFIED ON 1999/11/02 BY DEPUTY.

ESTATE/QUALIFIER:
FEE SIMPLE
LT CONVERSION QUALIFIED

FIRST CONVERSION FROM BOOK 1996/10/28

OWNERS' NAMES CAPACITY SHARE
MALAKAND PETROLEUM INC. ROWN

CERT/
REG. NUM. DATE INSTRUMENT TYPE AMOUNT PARTIES FROM PARTIES TO CHKD

**EFFECTIVE 2000/07/29 THE NOTATION OF THE "BLOCK IMPLEMENTATION DATE" OF 1996/10/28 ON THIS PIN**

**WAS REPLACED WITH THE "PIN CREATION DATE" OF 1996/10/28**

** PRINTOUT INCLUDES ALL DOCUMENT TYPES (DELETED INSTRUMENTS NOT INCLUDED) **

**SUBJECT, ON FIRST REGISTRATION UNDER THE LAND TITLES ACT, TO:

**         SUBSECTION 44(1) OF THE LAND TITLES ACT, EXCEPT PARAGRAPH 11, PARAGRAPH 14, PROVINCIAL SUCCESSION DUTIES  *

**         AND ESCHEATS OR FORFEITURE TO THE CROWN.

**         THE RIGHTS OF ANY PERSON WHO WOULD, BUT FOR THE LAND TITLES ACT, BE ENTITLED TO THE LAND OR ANY PART OF

**         IT THROUGH LENGTH OF ADVERSE POSSESSION, PRESCRIPTION, MISDESCRIPTION OR BOUNDARIES SETTLED BY

**         CONVENTION.

**         ANY LEASE TO WHICH THE SUBSECTION 70(2) OF THE REGISTRY ACT APPLIES.

**DATE OF CONVERSION TO LAND TITLES: 1996/10/28 **

PL1098 1961/05/29 PLAN MISCELLANEOUS C

HR1478899 2017/08/08 NOTICE THE CORPORATION OF THE TOWN OF HALTON HILLS C
REMARKS: THIS NOTICE IS FOR AN INDETERMINATE PERIOD

HR1670510 2019/12/05 TRANSFER $1,700,000 GLOBAL REALTY INC. MALAKAND PETROLEUM INC. C

HR1907865 2022/07/18 CHARGE $2,300,000 MALAKAND PETROLEUM INC. THE TORONTO-DOMINION BANK C

HR1907866 2022/07/18 NO ASSGN RENT GEN MALAKAND PETROLEUM INC. THE TORONTO-DOMINION BANK C
REMARKS: HR1907865

HR1954371 2023/03/21 CHARGE $167,000 MALAKAND PETROLEUM INC. TT3 INC. C

HR1954372 2023/03/21 NO ASSGN RENT GEN MALAKAND PETROLEUM INC. TT3 INC. C
REMARKS: HR1954371

PARCEL REGISTER (ABBREVIATED) FOR PROPERTY IDENTIFIER
LAND

REGISTRY
OFFICE #20 24992-0323 (LT)

PAGE 1 OF 1

PREPARED FOR ATingey01
ON 2024/05/28 AT 13:36:57

* CERTIFIED IN ACCORDANCE WITH THE LAND TITLES ACT * SUBJECT TO RESERVATIONS IN CROWN GRANT *

PROPERTY DESCRIPTION:

PROPERTY REMARKS:

ESTATE/QUALIFIER:RECENTLY:

RECENTLY:

PIN CREATION DATE:

PIN CREATION DATE:

**EFFECTIVE 2000/07/29 THE NOTATION OF THE "BLOCK IMPLEMENTATION DATE" OF 1996/10/28 ON THIS PIN****WAS REPLACED WITH THE "PIN CREATION DATE" OF 1996/10/28**** PRINTOUT INCLUDES ALL DOCUMENT TYPES (DELETED INSTRUMENTS NOT INCLUDED) ****SUBJECT, ON FIRST REGISTRATION UNDER THE LAND TITLES ACT, TO:**         SUBSECTION 44(1) OF THE LAND TITLES ACT, EXCEPT PARAGRAPH 11, PARAGRAPH 14, PROVINCIAL SUCCESSION DUTIES  ***         AND ESCHEATS OR FORFEITURE TO THE CROWN.**         THE RIGHTS OF ANY PERSON WHO WOULD, BUT FOR THE LAND TITLES ACT, BE ENTITLED TO THE LAND OR ANY PART OF**         IT THROUGH LENGTH OF ADVERSE POSSESSION, PRESCRIPTION, MISDESCRIPTION OR BOUNDARIES SETTLED BY**         CONVENTION.**         ANY LEASE TO WHICH THE SUBSECTION 70(2) OF THE REGISTRY ACT APPLIES.**DATE OF CONVERSION TO LAND TITLES: 1996/10/28 **

NOTE: ADJOINING PROPERTIES SHOULD BE INVESTIGATED TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, IF ANY, WITH DESCRIPTION REPRESENTED FOR THIS PROPERTY.
NOTE: ENSURE THAT YOUR PRINTOUT STATES THE TOTAL NUMBER OF PAGES AND THAT YOU HAVE PICKED THEM ALL UP.
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Exhibit “C” 
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Exhibit “D” 
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Exhibit “E” 
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Exhibit “F” 
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Properties 

PIN 24992 - 0323 LT Interest/Estate Fee Simple 
Description LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN OF

HALTON HILLS 
Address 12 GUELPH ST W

HALTON HILLS

 
Chargor(s)

 

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.
 
 

Name MALAKAND PETROLEUM INC.

Address for Service 1228 Raspberry Terr,  

Milton, Ontario,  

L9E 1N1
A person or persons with authority to bind the corporation has/have consented to the registration of this document. 
This document is not authorized  under Power of Attorney by this party.

 
Chargee(s) Capacity Share

Name THE TORONTO-DOMINION BANK 
Address for Service 20 Milverton Dr 

Mississauga, ON 
L5R 3G2

 
Statements

 
Schedule:  See Schedules

 
Provisions

 
Principal $2,300,000.00 Currency CDN 
Calculation Period SEE SCHEDULE 1 
Balance Due Date 
Interest Rate SEE SCHEDULE 1 
Payments 
Interest Adjustment Date 
Payment Date ON DEMAND 
First Payment Date 
Last Payment Date 
Standard Charge Terms 8520 
Insurance Amount See standard charge terms 
Guarantor

 
Signed By

Shellisa Bhagwandin 800-150 York St.
Toronto
M5H 3S5

acting for
Chargor(s)

Signed 2022 07 06

Tel 416-364-1553

Fax 416-364-1453 
I have the authority to sign and register the document on behalf of the Chargor(s). 

 
Submitted By

Macdonald Sager LLP 800-150 York St.
Toronto
M5H 3S5

2022 07 18

Tel 416-364-1553

Fax 416-364-1453

 

LRO #  20    Charge/Mortgage Registered as HR1907865  on  2022 07 18      at 11:22

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 3
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Fees/Taxes/Payment
 

Statutory Registration Fee $66.30

Total Paid $66.30

 
File Number

 

Chargee Client File Number : 221728

 

LRO #  20 Charge/Mortgage Registered as HR1907865 on  2022 07 18      at 11:22

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 2  of 3
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This is a Schedule to a Charge made between 
MALAKAND PETROLEUM INC.
and THE TORONTO-DOMINION BANK.

Box (9)(b) The Chargor hereby agrees to pay interest on the Principal Amount at the following Interest Rate:

• the Bank's Prime Rate plus __________ % per annum. "Prime Rate" means the rate of interest per annum established
and reported by the Bank to the Bank of Canada from time to time as a reference rate of interest for the determination
of interest rates that the Bank charges to customers of varying degrees of credit worthiness in Canada for Canadian
dollar loans made by it in Canada.

Box (9)(c) Interest at the Interest Rate aforesaid is calculated and payable monthly, not in advance, before and after demand,
default and judgment. Interest is payable on overdue interest and on Indebtedness payable under this Charge at the
aforesaid Interest Rate. Any payment appropriated as a permanent reduction of this Charge shall be first applied against
interest accrued hereunder.

2 of

511964 (0403)Collateral All Purpose Charge

5

128



Exhibit “G” 
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511968 (0403)Page 1 of 6 Collateral All-Purpose Charge

This set of STANDARD CHARGE TERMS shall be deemed to be included in every Charge in which the set is referred to by its
filing number, as provided in section 9 of the above Act.

1. Definitions

In this set of Standard Charge Terms:

(a) Bank means The Toronto-Dominion Bank.

(b) Charge means this Charge/Mortgage of Land made pursuant to the Land Registration Reform Act, 1984 and any amendments
thereto, to which the Chargor and the Chargee are parties and which is dated as of the Date of Signature of the first named
Chargor who signs the Charge.

(c) Chargee means the Bank.

(d) Chargor means each Chargor described in this Charge.

(e) Costs means the fees, costs, charges and expenses of the Bank of and incidental to:

(i) the preparation, execution and registration of the Charge and any other instruments connected herewith;

(ii) the collection, enforcement, realization of the security herein contained;

(iii) procuring payment of the Indebtedness due and payable hereunder, including foreclosure, power of sale or execution
proceedings commenced by the Bank or any other party;

(iv) any inspection required to be made of the Property;

(v) all necessary repairs required to be made to the Property;

(vi) the Bank's having to go into possession of the Property and secure, complete and equip the building or buildings in any
way in connection therewith;

(vii) the Bank's renewal of any leasehold interest;

(viii) the exercise of any of the powers of a receiver contained herein; and

(ix) all solicitor's costs, costs and expenses of any necessary examination of the title to and of valuation of the Property.

Costs shall:

(i) extend to and include legal costs incurred by the Bank as between solicitor and his own client;

(ii) be payable forthwith by the Chargor; and

(iii) be a charge on the Property.

(f) Fixtures include, but are not limited to, furnaces, boilers, oil burners, stokers, water heaters, electric light fixtures, screen and
storm doors and windows, air conditioning, plumbing, cooling and heating equipment and all apparatus and equipment
appurtenant to the Property.

(g) Indebtedness means all monies and liabilities matured or not, whether present or future, direct or indirect, absolute or
contingent, now or at any time hereafter owing or incurred, wheresoever or howsoever incurred from or by the Chargor, as
principal or surety, whether alone or jointly with any other person and in whatever name style or firm, whether otherwise
secured or not and whether arising from dealings between the Bank and the Chargor or from other dealings or proceedings by
which the Bank may become a creditor of the Chargor including, without limitation, advances upon overdrawn accounts or
upon bills of exchange, promissory notes or other obligations discounted for the Chargor or otherwise, all bills of exchange,
promissory notes and other obligations negotiable or otherwise representing money and liabilities, or any portion thereof, now
or hereafter owing or incurred from or by the Chargor and all interest, damages and Costs, and all premiums of insurance upon
the buildings, Fixtures and improvements now or hereafter brought or erected upon the said Property which may be paid by the
Bank and Taxes.

(h) Interest Rate means the Interest Rate set out in Schedule 1 to this Charge.

(i) Principal Amount means the Principal Amount in lawful money of Canada set out in this Charge.

(j) Property means the property identified in this Charge by the Property Identifier(s) and described in the Description therein and
in a Schedule to this Charge, if required, and includes all buildings, Fixtures and improvements now or hereafter brought or
erected thereon.

�������� ����	
 �
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������ ��� 	
��


��� ������������ ������ ���� ��	�
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(k) Spouse of Chargor means each Spouse of Chargor described in this Charge.

(l) Taxes means all taxes, rates and assessments, municipal, local, parliamentary or otherwise.

If the Property is a condominium unit, the following definitions apply:

(m) Condominium Corporation means the Condominium Corporation which was created by the registration of the Declaration
and the description relating thereto of which the Property hereby charged constitutes a part.

(n) Common Expenses means the expenses of the performance of the objects and duties of the Condominium Corporation and
any expenses specified as common expenses in the Condominium Act (Ontario), as amended from time to time or in the
Declaration.

(o) Declaration means the Declaration which, together with a description, was registered pursuant to the Condominium Act, to
create the Condominium Corporation.

2. Charge of Property

The Chargor has, at the request of the Bank, agreed to give this Charge as a CONTINUING COLLATERAL SECURITY for payment
to the Bank ON DEMAND of the Indebtedness, provided that such security be limited to the Principal Amount plus Costs with
interest thereon at the Interest Rate. Interest at the Interest Rate is calculated and payable monthly, not in advance, before and after
demand, default and judgment, with interest on overdue interest and on all other amounts charged to the Chargor hereunder at the
Interest Rate. The Chargor,

(a) if the Property is a freehold property, hereby charges the Property to the Bank; or

(b) if the Property is a leasehold interest, hereby charges and subleases the Property to the Bank for and during the unexpired
residue of the term of the lease, except the last day thereof, and all other estate, term, right of renewal and other interest of the
Chargor in the lease;

to secure the repayment of the Indebtedness and the performance of all of the obligations of the Chargor contained herein. The
Chargor hereby releases to the Bank all its claims upon the Property until the Chargor has repaid the Indebtedness and performed all
of the obligations of the Chargor in the manner provided by this Charge.

3. Covenants of the Chargor

The Chargor hereby covenants with the Bank that:

(a) The Chargor will ON DEMAND pay the Indebtedness and observe all provisos, conditions and agreements contained herein;

(b) The Chargor has a good title in fee simple to the Property (unless the Chargor is a lessee of the Property), save and except prior
registered encumbrances;

(c) The Chargor has the right to charge the Property to the Bank;

(d) On default, the Bank shall have quiet possession of the Property, free from all encumbrances, save as aforesaid;

(e) Covenant 1.vii, deemed to be included in this Charge by subsection 7(1) of the Land Registration Reform Act, 1984 is hereby
expressly varied by providing that the Chargor will, before or after default, execute such further assurances of the Property and
do such other acts, at the Chargor's expense, as may be reasonably required;

(f) The Chargor will insure the Property to an amount of not less than the Principal Amount PROVIDED that if and whenever
such amount be greater than the insurable value of the buildings, Fixtures and improvements now or hereafter brought or
erected upon the Property, such insurance shall not be required in any greater amount than such insurable value and if and
whenever the same shall be less than the insurable value the Bank may require such insurance to the full replacement value. It
is further agreed that the Bank may require any insurance hereunder to be cancelled and new insurance effected by an insurer
to be approved by it and also may of its own accord effect or maintain any insurance herein provided for and any amount paid
by the Bank therefor shall be payable forthwith to the Bank with interest at the Interest Rate by the Chargor and shall be a
charge upon the Property;

(g) The Chargor will in each year within ten (10) days after the Taxes become due and payable produce to and leave with the Bank
the duly receipted tax bills for that year covering the Property;

(h) This Charge shall be void UPON REPAYMENT of the Indebtedness upon demand; or without demand, UPON PERMANENT
REPAYMENT of the Indebtedness, with written notice to such effect to the Bank. The Chargor releases to the Bank all the
Chargor's claims upon the Property subject to this paragraph; and

(i) The Chargor agrees to assign to the Bank forthwith upon the request of the Bank as additional security for payment of the
Indebtedness and the performance of the covenants herein contained, any present or future lease which may be granted by the
Chargor as to the whole or any portion of the Property and agrees to deliver to the Bank executed copies of all such leases at
the written request of the Bank. The Chargor covenants to perform and comply with all lessor's covenants contained in any
leases assigned by the Chargor to the Bank. Notwithstanding the assignment or assignments of any lease or leases by the
Chargor to the Bank, it is nevertheless declared and agreed that none of the rights or remedies of the Bank under this Charge
shall be delayed or in any way hindered or prejudiced by such assignment or assignments or by any act of the Bank pursuant
thereto.
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Page 3 of 6 Collateral All-Purpose Charge

4. Additional Covenants if Property is a Leasehold Interest

The Chargor covenants with the Bank that:

(a) The Chargor has a good leasehold title to the Property;

(b) The Chargor has a right to charge and sublet the leasehold title to the Property to the Bank in the manner herein provided, and,
if required, has obtained the lessor's consent to this Charge;

(c) Neither the Chargor nor any other person has heretofore made, done, committed or suffered any act to encumber the lease or
any part thereof;

(d) The lease is a good, valid and subsisting lease and not surrendered, forfeited, amended or become void or voidable and the
rents and covenants reserved have been duly paid and performed by the Chargor up to the Date of Signature of the Chargor;

(e) During the continuance of this Charge, the Chargor will not amend, surrender or modify the lease without the written consent
of the Bank and will pay the rent reserved by the lease and perform and observe the covenants, provisos and conditions
contained in the lease and on the lessee's part to be performed and observed and hereby agrees to keep the Bank indemnified
against all actions, claims and demands whatsoever in respect of the said rent and covenants or anything relating thereto; and

(f) The Chargor will stand possessed of the Property for the last day of the term or any renewal term granted by the lease in trust
for the Bank, and will assign and dispose thereof as the Bank may direct, but subject to the same right of redemption and other
rights as are hereby given to the Chargor with respect to the derivative term hereby granted.

5. Repair and Maintenance of Property

The Chargor covenants with the Bank that the Chargor will keep the Property in good condition and repair. The Bank may, whenever
it deems it necessary, by its agent enter upon and inspect the Property and the Chargor shall pay the Costs associated therewith. If the
Chargor or anyone claiming under him neglects to keep the Property in good condition and repair or commits any act of waste on the
Property or does anything by which the value of the Property shall be diminished, as to all of which the Bank shall be sole judge, or
makes default as to any of the covenants or provisos herein contained, the Indebtedness shall, at the option of the Bank, forthwith
become due and payable. In default of payment thereof the powers of entering upon and leasing or selling hereby given may be
exercised forthwith, and the Bank may make such repairs as it deems necessary and the Costs thereof shall be paid by the Chargor.

6. Obligation to Build Diligently

The Chargor covenants with the Bank that if the Chargor fails at any time for a period of ten days to diligently carry on the work of
construction of any building or buildings being or to be erected on the Property or, without the consent in writing of the Bank, departs
in such construction from any plans and specifications thereof which must be approved by the Bank or from the generally accepted
standards of construction in the locality of the Property, or permits any construction or other lien to be registered against the Property
for any period exceeding thirty days, the Bank at its option at any time thereafter through its agents or contractors may enter the
Property and have exclusive possession thereof and of all materials, plant, gear and equipment thereon free of interference from or by
the Chargor and complete the construction of the building or buildings either according to the said plans and specifications or
according to other plans, specifications or design as the Bank in its absolute discretion shall elect. All Costs in connection therewith
shall be payable by the Chargor.

7. Remedies on Default of Chargor

It is hereby provided that:

(a) Power to Lease or Sell Property

The Bank on default of payment of the Indebtedness or any portion thereof for the minimum default period on giving the
minimum notice, according to applicable law, may enter on, lease or sell the Property. Provided further that on default of
payment for the minimum default period, according to applicable law, the foregoing power of entry, leasing and selling may be
exercised by the Bank without any notice whatsoever.

(b) Rights of Bank in Sale of Property

(i) The Bank in the event of default by the Chargor in payment of the Indebtedness or any portion thereof may sell the
Property or any part thereof or, if the Property is a leasehold interest, sell the unexpired term of years demised by the
lease or any part thereof by public auction or private sale for such price as can reasonably be obtained therefor and on
such terms as to credit and otherwise and with such conditions of sale as it shall in its discretion deem proper, and in the
event of any sale on credit or for cash or for part cash and part credit, the Bank shall not be accountable for or be
charged with any monies until actually received by it. The Bank may rescind or vary any contract or sale and may buy
in and re-sell the Property or any part thereof without being answerable for loss occasioned thereby; and no purchaser
shall be bound to enquire into the legality, regularity or propriety of any sale or be affected by notice of any irregularity
or impropriety; and no lack of default or want of notice or other requirement or any irregularity or impropriety of any
kind shall invalidate any sale hereunder, but the Bank alone shall be responsible. The Bank may sell without entering
into actual possession of the Property and while in possession shall be accountable only for monies which are actually
received by it and sales may be made by it from time to time of parts of the Property to satisfy any portion of the
Indebtedness, leaving the residue thereof secured hereunder on the remainder of the Property, or may take proceedings
to sell and may sell the Property or any portion of the Property subject to the balance of the Indebtedness not yet due at
the time of the said sale.

132



(ii) Disposition of Leasehold Property - If the Property is a leasehold interest, the Chargor hereby irrevocably appoints the
Bank as the Chargor's substitute to be the Chargor's attorney during the continuance of this security. In the event of
default and on giving the notice contemplated herein to the Chargor for and on behalf of the Chargor, the Bank may
assign the lease and convey the Property and the last day of the term granted by the lease as the Bank shall at any time
direct, and in particular, upon any sale made by the Bank under the statutory power or power of sale herein contained, to
assign the lease and convey the Property and the said reversion to the purchaser. It is hereby declared that the Bank or
other person for the time being entitled to the Indebtedness may at any time, by deed, remove the Chargor or any other
person from being a trustee of the lease under the declaration of trust hereinbefore declared and on the removal of the
Chargor or any future trustee of the lease, appoint a new trustee or trustees in the Chargor's place.

(iii) If the Property is a leasehold interest, the Chargor will, with respect to the lease, at the request of the Bank, but at the
cost, charge and expense of the Chargor, grant and assign unto the Bank, or the person whom it may appoint, the last
day of the said term hereinbefore excepted or any renewal or substituted term; and further, in the event of the Bank
making any sale under the power of sale herein contained the Chargor shall stand seized and possessed of the Property
for the last day of the said term hereinbefore excepted, and of any renewal or substituted term, and of all rights of
renewal in trust for the purchaser or purchasers, his or their heirs, executors, administrators, successors and assigns.

(c) Costs of Sale of Property

The Costs of any sale proceedings hereunder, whether such sale proves abortive or not, incurred in taking, recovering or
keeping possession of the Property or in enforcing the personal remedies under this Charge or by reason of non-payment or in
procuring payment of the Indebtedness shall be payable by the Chargor whether any action or proceeding has commenced or
not.

8. Appointment of Receiver

If the Chargor shall be in default in the observance or performance of any of the terms, conditions, covenants or payments described
herein or in any additional or collateral security given by the Chargor to the Bank then the Bank may in writing, appoint any person,
whether an officer or employee of the Bank or not, to be a receiver of the Property and the rents and profits derived therefrom, and
may remove the receiver so appointed and appoint another in his stead. The term "receiver" as used in this Charge includes a receiver
and manager. The following provisions shall apply to this paragraph:

(a) The receiver so appointed is conclusively the agent of the Chargor and the Chargor shall be solely responsible for the acts or
defaults and for the remuneration and expenses of the receiver. The Bank shall not be responsible in any way for any
misconduct or negligence on the part of the receiver and may, from time to time, fix the remuneration of the receiver and be at
liberty to direct the payment thereof from proceeds collected;

(b) Nothing contained herein and nothing done by the Bank or by the receiver shall render the Bank a mortgagee in possession or
responsible as such;

(c) All monies received by the receiver, after providing for payment and charges ranking prior to this Charge and for all applicable
Costs shall be applied in or towards satisfaction of the remaining Indebtedness;

(d) The receiver so appointed shall have power to:

(i) take possession of the Property, collect rents and profits and realize upon additional or collateral security granted by the
Chargor to the Bank and for that purpose may take any proceedings, be they legal or otherwise, in the name of the
Chargor or otherwise;

(ii) carry on or concur in carrying on the business which the Chargor is conducting on and from the Property and for that
purpose may borrow money on the security of the Property in priority to this Charge; and

(iii) lease all or any portion of the Property and for this purpose execute contracts in the name of the Chargor which said
contracts shall be binding upon the Chargor;

(e) The rights and powers conferred herein are supplemental to and not in substitution for any rights which the Bank may have
from time to time.

9. Taking Possession of Personal Property

The Bank may distrain for arrears of any portion of the Indebtedness. The Chargor hereby waives the right to claim exemption and
agrees that the Bank shall not be limited to the amount for which it may distrain.

10. Quiet Possession

Until default of payment the Chargor shall have quiet possession of the Property.
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11. Release of Property by Bank

It is hereby agreed by the Chargor that the Bank may at its discretion at all times release any part or parts of the Property or any other
security or any surety for the Indebtedness or any portion thereof either with or without any sufficient consideration therefor, without
responsibility therefor and without thereby releasing any other part of the Property or any person from this Charge or from any of the
covenants herein contained and without being accountable to the Chargor for the value thereof or for any money except that actually
received by the Bank, it being expressly agreed that every part or lot into which the Property is or may hereafter be divided does and
shall stand charged with the whole of the Indebtedness.

No extension of time given by the Bank to the Chargor, or any one claiming under the Chargor or any other dealing by the Bank with
the owner or owners of the Property or of any part thereof shall in any way affect or prejudice the rights of the Bank against the
Chargor or any other person liable for the payment of the Indebtedness or any portion thereof.

12. Payment of Other Charges and Performance of Other Obligations by Bank

The Chargor hereby agrees that:

(a) The Bank may satisfy any charge now or hereafter existing or to arise or be claimed upon the Property and the amount so paid
shall be added to the Indebtedness and bear interest at the Interest Rate and shall be payable forthwith by the Chargor to the
Bank and in default of payment, the Indebtedness shall become payable and the powers of sale hereby given may be exercised
forthwith without any notice. And in the event of the Bank satisfying any such charge or claim, it shall be entitled to all
equities and securities of the person or persons so satisfied and it may retain any discharge or cessation of charge unregistered
until paid; and

(b) If the Property is a leasehold interest, and if the Chargor shall refuse or neglect to renew the lease or any renewals thereof
granted hereafter, then, and as often as it shall happen, the Bank may, effect such renewals in its own name or otherwise, and
every renewal of the lease and the Property thereby demised shall remain and be security to the Bank for the Indebtedness. All
Costs in connection therewith shall be payable by the Chargor.

13. Sale or Transfer of Property by Chargor

The Chargor covenants and agrees with the Bank that:

(a) The Chargor will not without the prior consent in writing of the Bank, sell, transfer or otherwise dispose of the Property or any
portion thereof or any interest therein; and, in the event of such sale, transfer or other disposition, without the consent of the
Bank, the Indebtedness hereby secured shall, at the option of the Bank, forthwith become due and payable; and

(b) If the Property is a leasehold interest, no sale or other dealing by the Chargor with the lease or the Property or any part thereof
or any other dealing by the Bank with the lease or the Property or any part thereof, shall in any way affect or prejudice the
rights of the Bank against the Chargor or any other person liable to repay the Indebtedness hereby secured.

14. Charge Not a Substitute For Any Other Security

It is hereby expressly agreed by the Chargor that this Charge shall not create any merger, rebate or discharge of any debt owing to the
Bank or of any lien, bond, promissory note, bill of exchange or other security held by or which may hereafter be held by the Bank,
whether from the Chargor or any other party or parties whomsoever and this Charge shall not in any way affect any security held or
which may hereafter be held by the Bank for the Indebtedness or any portion or portions thereof or the liability of any endorser or any
other person or persons upon any such lien, bond, bill of exchange, promissory note or other security or contract or any renewal or
renewals thereof held by the Bank for or on account of the Indebtedness or any portion or portions thereof nor shall the remedies of
the Bank in respect thereof be affected in any manner whatsoever.

15. Judgments

The taking of a judgment or judgments against the Chargor on any of the covenants herein contained shall not operate as a merger of
the said covenants or affect the Bank's rights to interest on the Indebtedness at the Interest Rate, and further that any such judgment
may provide that interest thereon shall be computed at the Interest Rate until such judgment shall have been fully paid and satisfied.

16. Bank May Appropriate Payments to Any Debt

It is hereby agreed that the Bank shall have the right at any time to appropriate any payment made as a temporary or permanent
reduction of any portion of the Indebtedness whether the same be represented by open account, overdraft or by any bills, notes or
other instruments and whether then due or to become due and may from time to time revoke or alter such appropriation and
appropriate such payment as a temporary or permanent reduction of any other portion of the Indebtedness as in its sole and
uncontrolled discretion it may see fit.

17. Charge Continuing Security

It is hereby agreed that this Charge may secure a current or running account and shall stand as a continuing security to the Bank for
the payment of the Indebtedness and all interest, damages and Costs which may become due or payable to the Bank notwithstanding
any fluctuation or change in the amount, nature or form of the Indebtedness or in the bills, notes or other obligations now or hereafter
representing the same or any portion thereof or in the names of the parties to the said bills, notes or obligations or any of them.
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18. Additional Covenants if Property is a Condominium Unit

The Chargor covenants with the Bank that:

(a) The Chargor will promptly observe and perform all obligations imposed on the Chargor by the Condominium Act as enacted
from time to time, and by the Declaration, the By-laws and the Rules, as amended from time to time, of the Condominium
Corporation, by virtue of the Chargor's ownership of the Property. Any breach of the said duties and obligations shall constitute
a breach of covenant under this Charge;

(b) Without in any way limiting or restricting the generality of the foregoing:

(i) The Chargor will pay promptly when due any contributions to Common Expenses required of the Chargor as an owner
of the Property;

(ii) The Chargor will transmit to the Bank forthwith upon the demand of the Bank satisfactory proof that all Common
Expenses assessed against or in respect of the said Property have been paid as assessed;

(iii) The Bank may put out of and deduct from any advance of the Principal Amount secured hereunder all contributions to
the Common Expenses assessed against or in respect of the said Property which have become due and payable and are
unpaid at the date of such advance; and

(iv) Whenever and so long as the Bank so requires the Chargor shall on or before the date when any sum becomes payable
by the Chargor in respect of Common Expenses pay such sum to the Bank. The Bank shall forthwith on receipt thereof
remit all such sums to the Condominium Corporation on behalf of the Chargor or as the Condominium Corporation may
from time to time direct;

(c) The Bank by accepting delivery of and registering this Charge authorizes and empowers the Chargor to vote or consent or not
to consent respecting all matters relating to the affairs of the relevant Condominium Corporation provided that:

(i) The Bank may at any time upon written notice to the Chargor and the Condominium Corporation revoke this
authorization;

(ii) The Bank shall not be under any obligation to vote or consent or not to consent as aforesaid to protect the interest of the
Chargor; and

(iii) The exercise by the Bank of its right to vote or consent or not to consent as aforesaid shall not constitute the Bank a
mortgagee in possession.

19. Assignment of Rents

The Chargor hereby agrees with the Bank as follows:

(a) The Chargor hereby assigns and sets over to the Bank all rents payable from time to time under all leases of the Property or any
part thereof, whether presently existing or arising in the future, together with the benefit of all covenants, agreements and
provisos contained in the said leases, in favour of the Bank;

(b) Forthwith after making any lease of the Property or any part thereof the Chargor will execute and deliver to the Bank an
assignment in registrable form in the Bank's usual form of all rents payable under such lease, the benefit of all covenants,
agreements and provisos therein contained on the part of the tenant to be observed and performed and the reversion of such
lease, and will also execute and deliver to the Bank all such notices and other documents as may be required in order to render
such assignment effectual in law;

(c) Nothing herein contained shall make the Bank responsible for the collection of rents payable under any lease of the Property or
any part thereof or for the performance of any covenants, terms or conditions contained in any such lease;

(d) The Bank shall not by virtue of these presents be deemed a mortgagee in possession of the Property;

(e) The Bank shall be liable to account for only such rents as actually come into its hands less reasonable collection charges in
respect thereof and may apply such rents to the repayment of the Indebtedness; and

(f) Notwithstanding anything herein contained no lease of the Property or any part thereof made by the Chargor without the
consent in writing of the Bank shall have priority over this Charge.

20. Interpretation and Headings

It is hereby agreed that wherever in this Charge the word "Chargor" is used the same shall extend to and include the heirs, executors,
administrators, successors and assigns of the Chargor, and wherever in this Charge the word "Bank" is used the same shall extend to
and include the successors and assigns of the Bank and wherever the singular or masculine is used the same shall be construed as
meaning the plural or the feminine or the neuter where the context or the parties hereto so require. The headings do not form part of
this document and have been inserted for convenience of reference only.

21. Condominium Act

If the Property is a condominium unit, this Charge is made pursuant to the Condominium Act.
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File Currency: 27MAY 2024

  

  

All Pages   

 

Note: All pages have been returned.

Type of Search Business Debtor

Search Conducted On MALAKAND PETROLEUM INC.

File Currency 27MAY 2024

 File Number Family of
Families

Page of
Pages

Expiry Date Status

 784606428 1 2 1 2 05JUL 2027    

FORM 1C FINANCING STATEMENT / CLAIM FOR LIEN
File Number Caution

Filing
Page of Total

Pages
Motor Vehicle
Schedule

Registration Number Registered
Under

Registration
Period

784606428 001 1 20220705 1221 1590 0018 P    PPSA 5

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

MALAKAND PETROLEUM INC.  

 Address City Province Postal Code

 1228 RASPBERRY TERR, MILTON ON L9E 1N1

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

MALAKAND PETROLEUM INC.  

 Address City Province Postal Code

 12 GUELPH STREET WEST HALTON HILLS ON L7G 3Z2

 

Secured Party Secured Party / Lien Claimant

 THE TORONTO-DOMINION BANK 

 Address City Province Postal Code

 20 MILVERTON DR MISSISSAUGA ON L5R 3G2

 

Collateral
Classification

Consumer
Goods

Inventory Equipment Accounts Other Motor Vehicle
Included

Amount Date of
Maturity

or

No Fixed
Maturity Date

X X X X X

 

Motor Vehicle
Description

Year Make Model V.I.N.

 

 

 

General Collateral
Description

General Collateral Description

 

 

 

 

Show All Pages

  

Enquiry Result

Main Menu New Enquiry Rate Our Service
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http://www.ontario.ca/welcome-serviceontario
https://www.personalproperty.gov.on.ca/ppsrweb/en/user/menu_transaction.jsp
https://www.personalproperty.gov.on.ca/ppsrweb/en/enquiry/cc_enquiry.jsp
http://serviceontario.access-now-e.sgizmo.com/s3/


Registering Agent Registering Agent

 MACDONALD SAGER LLP

 Address City Province Postal Code

 800-150 YORK STREET TORONTO ON M5H 3S5

END OF FAMILY
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Type of Search Business Debtor

Search Conducted On MALAKAND PETROLEUM INC.

File Currency 27MAY 2024

 File Number Family of
Families

Page of
Pages

Expiry Date Status

 784606464 2 2 2 2 05JUL 2027    

FORM 1C FINANCING STATEMENT / CLAIM FOR LIEN
File Number Caution

Filing
Page of Total

Pages
Motor Vehicle
Schedule

Registration Number Registered
Under

Registration
Period

784606464 001 1 20220705 1221 1590 0019 P    PPSA 5

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

MALAKAND PETROLEUM INC.  

 Address City Province Postal Code

 1228 RASPBERRY TERR, MILTON ON L9E 1N1

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

MALAKAND PETROLEUM INC.  

 Address City Province Postal Code

 12 GUELPH STREET WEST HALTON HILLS ON L7G 3Z2

 

Secured Party Secured Party / Lien Claimant

 THE TORONTO-DOMINION BANK 

 Address City Province Postal Code

 20 MILVERTON DR MISSISSAUGA ON L5R 3G2

 

Collateral
Classification

Consumer
Goods

Inventory Equipment Accounts Other Motor Vehicle
Included

Amount Date of
Maturity

or

No Fixed
Maturity Date

 X X

 

Motor Vehicle
Description

Year Make Model V.I.N.

 

 

 

General Collateral
Description

General Collateral Description

GENERAL ASSIGNMENT OF RENTS OVER THE REAL PROPERTY MUNICIPALLY KNOWN 

AS 12 GUELPH STREET WEST, HALTON HILLS, ONTARIO 

 

 

Registering Agent Registering Agent

 MACDONALD SAGER LLP

 Address City Province Postal Code

 800-150 YORK STREET TORONTO ON M5H 3S5

LAST PAGE
Note: All pages have been returned.

BACK TO TOP

  

   All Pages   Show All Pages

 

This service is tested daily with McAfee SECURE™ to ensure the security of the transaction and information.

At ServiceOntario, we respect your right to privacy and value the trust you place in us. Read more about ServiceOntario's Privacy
Statement.

139

http://www.ontario.ca/en/services_for_residents/ONT06_018526.html?WT.ac=PrivacySecurity&WT.govon_mod_loc=LPSRStartPage
https://www.personalproperty.gov.on.ca/ppsrweb/en/common/telephoneservice.jsp


ServiceOntario Contact Centre

Contact us

© Queen's Printer for Ontario 2015

Privacy  Accessibility

FAQ  Terms of Use

Last Modified: April 21, 2024Web Page ID: WEnqResult  System Date: 28MAY2024
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http://www.ontario.ca/government/copyright-information-c-queens-printer-ontario


Exhibit “I” 

 

 

 

 

 

 

 

 

141



 

MISSISSAUGA COMMERCIAL BANKING 

20 MILVERTON DRIVE 

MISSISSAUGA, ON 

L5R 3G2 

 

Telephone  No.:  905-890-4113 

Fax No.: 905-890-4136 

 

 

May 30, 2023 

 
MALAKAND PETROLEUM INC. 
 

12 GUELPH ST W 
ACTON, ON 
L7J 1S5 

 

Attention: Mr. Fazle Majeed 

 

 

Dear Mr. Majeed, 

 

We refer to the Letter Agreement dated June 27, 2022, (the "Agreement") signed by you in relation to the credit 

facility (the "Facility") granted to you by the bank. 

 

Obligations under the Agreement include, but are not limited to:  
 

1. Provide annual notice to reader financial statements for Malakand Petroleum within 120 calendar days of 
fiscal year end. 
 

2. Provide confirmation to the Bank on an annual basis that insurance policy are "inforce", and coverage 
deemed adequate by the Bank within 120 days of fiscal year end. 
 

3. Provide confirmation of renewed Ontario Fuel Safety License provided by TSSA within 120 days of fiscal 
year end. 
 

4. Provide confirmation to the Bank on an annual basis that taxes are current, such confirmation to be in a 
format accessible to the Bank. 
 

5. No further encumbrances on the subject property without prior consent of the Bank. 
 

6. Maintain a Debt Service Coverage ratio (DSC) of not less than 120%. 
 
The DSC is calculated as follows: 
 
(EBITDA - Unfinanced Capex - Distributions) / (Principal + Interest) 
 
EBITDA is defined as earnings before interest, depreciation and amortization. 
 
Unfinanced Capex is defined as total capital expenditures less proceeds on the disposal of 
capital assets and less new funded loans  
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Distributions is defined as dividends plus repayment of shareholder loans plus repayment of related party 
loans plus loans advanced plus share redemptions. Inflows may be netted against outflows or capital 
expenditures, but the net sum of distributions and capital expenditures may not exceed zero. 

 

You were in default of these obligations as follows: 

 

1 Finalized notice to reader financial statement for the year ended 31 August 2022 for Malakand Petroleum 

was received late on 20 March 2023 (79 days past due date). 

 

2 Insurance policy was received late on 20 March 2023 (79 days past due date). 
 

3 Renewed Ontario Fuel Safety License provided by TSSA was received late on 20 March 2023 (79 days past 

due date). 

 

4 Relevant documentation confirming annual taxes are current was not provided. 

 

5 Review of property sub-search report dd 11 May 2023 shows a new charge and rent assignment from TT3 

Inc with registration HR1954372. 
 

6 As of the year ended 31 August 2022, DSC test result of -2.88x (below 1.20x test threshold). 
 

 

The Bank does not waive compliance with these obligations. Please be advised that the Bank preserves all rights 

and remedies under any and all agreements and security provided in connection with the Facility. If you fail to rectify 

the default to the complete satisfaction of the Bank, the Bank will exercise any or all rights and remedies under such 

agreements and security, and/or such rights and remedies as may otherwise be available to it at law.  

 

Please direct any queries or comments to the attention of the writer. 

 

Yours truly,  

 

 

THE TORONTO-DOMINION BANK 

     
ADITYA PRABHUNE 

RELATIONSHIP MANAGER 
 ANDREW QUERCIA 

MANAGER COMMERCIAL CREDIT 
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Timothy C. Hogan 
Direct Line: (519)-661-6743 

thogan@harrisonpensa.com 

 
Law Clerk: Isabelle Stacey 

Direct Line: (519) 850-5573 
istacey@harrisonpensa.com 

 
December 4, 2023 
 
Via Registered & Regular Mail & E-mail –fazlemajeed@gmail.com 
 
Malakand Petroleum Inc. 
1228 Raspberry Terrace 
Milton, ON L9E 1N1 
 
Dear Sir/Ma’am, 
 
Re:  Indebtedness of Malakand Petroleum Inc. to The Toronto-Dominion Bank 

(the "Bank") 
Our File No. 199401 

 
We are the solicitors for the Bank with respect to loans provided to Malakand Petroleum 
Inc. (hereinafter the "Debtor"). 
 
According to the Bank's records, the Debtor is indebted to the Bank as at December 1, 
2023, in the total sum of $2,074,783.93, including all interest to December 1, 2023, plus 
all accruing interest, and plus the Bank's costs of enforcement on a solicitor and client 
basis (the “Indebtedness”)1. 
 
The Indebtedness is comprised of the following: 
 

 
1 Plus Discharge fee of $1,000.00 due on payout. 

Mortgage Loan (ending in 01) Principal: $2,016,666.30 
Interest: $21,150.13 
Total: $2,037,816.43 
 
(per diem $480.68) 

Overdraft (account ending in (996) 
(number subject to change) 

$36,967.50 

Visa (ending in 8153) 
(number subject to change)  

$0.00 

TOTAL $2,074,783.93 
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The Debtor is in default of certain agreements signed in favour of the Bank including, but 
not limited to, the following: 
 

1. Letter of Agreement dated June 27, 2022, and signed by the Borrower on 
June 28, 2022;  

2. General Security Agreement dated July 4, 2022;  
3.  Charge/Mortgage of Land in the principal sum of $2,300,000.00 and 

receipted as instrument number HR1907865 on July 18, 2022, over the 
property, municipally known as 12 Guelph Street West, Halton Hills, ON 
legally described as: 

a. LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 
1098; TOWN OF HALTON HILLS (PIN 24992-0323 LT) (the 
“Property”); and, 

4. General Assignment of Rents with respect to the Property dated July 4, 2022, 
and registered on title to the Property as instrument HR1907866 on July 18, 
2022. 

 
On behalf of the Bank, we hereby demand payment of the Indebtedness owing by the 
Debtor together with interest thereon and all costs to the date of payment, ten (10) days 
from the date of payment. 
 
Failing payment within ten (10) days will result in the Bank taking such steps as it 
considers necessary or appropriate to recover payment of the Debtor’s Indebtedness 
and to protect its interest.   
 
We advise that no intermediate acts, negotiations, indulgences, acceptance of payments 
or any continuing credit or provision of banking services shall act as a waiver to the 
Bank's rights, or demand for payment as set out herein, unless so expressly stated in 
writing. 
 
The Bank expressly reserves its rights to take such further steps to protect its interest at 
any time, without further notice to the Debtor, if the Bank becomes aware of any matter 
which may impair its security. In addition, the Bank reserves the right to restrict or cancel 
all facilities at any time with no further notice and to place all bank accounts on deposit 
only. 
 
Finally, also find attached to this letter our client's Notice of Intention to Enforce Security 
as well as the relevant consent to immediate enforcement of the Bank's security. By 
signing this consent, the Debtor waives the time period given by the Bank under this 
notice.   
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Yours truly,  
 
HARRISON PENSA LLP 

 
Timothy C. Hogan 
TCH/ist 
Enclosure 
 
Cc: Fazle Majeed, as guarantor 
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NOTICE OF INTENTION TO ENFORCE SECURITY  
(Section 244(1) of the Bankruptcy and Insolvency Act) 

 
TO: Malakand Petroleum Inc., an insolvent person 
 
TAKE NOTICE THAT: 
 
1. The Toronto-Dominion Bank, a secured creditor, intends to enforce its security on the property of 

the insolvent person described as: 
 

All collateral of the insolvent person as described in the following security and the proceeds 
from the sale of said collateral: 

 
a. General Security Agreement dated July 4, 2022; 
b. Charge/Mortgage of Land in the principal sum of $2,300,000.00 and receipted as instrument 

number HR1907865 on July 18, 2022, over the property legally described as: 
a. LT 5, PL 438; PT LT 6, PL 438, AS IN 515429; ALSO SHOWN ON PL 1098; TOWN 

OF HALTON HILLS (PIN 24992-0323 LT) (the “Property”); and, 
c. General Assignment of Rents with respect to the Property dated July 4, 2022, and registered 

on title and receipted as instrument number HR1907866 on July 18, 2022. 
 
The property to which the security relates includes all real property, personal property and assets, 
including and not limited to, all book debts, inventory, and equipment wherever located, and all 
other collateral however described of the above-noted insolvent person, including but not limited to 
all assets leased to the above-noted insolvent person, and the proceeds thereof. 

 
2. The security that is to be enforced is in the form of: 

a. General Security Agreement dated July 4, 2022;  
b. Charge/Mortgage of Land in the principal sum of $2,300,000.00 and receipted as instrument 

number HR1907865 on July 18, 2022, over the Property; and, 
c. General Assignment of Rents with respect to the Property dated July 4, 2022, and registered 

on title and receipted as instrument number HR1907866 on July 18, 2022. 
  

3. The total amount of indebtedness secured by the security is $2,074,783.93 as at December 1, 2023 
plus interest as set out in the agreements, plus all costs of enforcement on a solicitor and client 
basis. 

 
4. The secured creditor will not have the right to enforce its security until after the expiry of the 10 day 

period following the sending of this notice, unless the insolvent person consents to an earlier 
enforcement. 

 
DATED at London, Ontario this 4th day of December, 2023. 

 
THE TORONTO-DOMINION BANK 
by its solicitors, Harrison Pensa LLP   

  

        
Per:                                                 

       TIMOTHY C. HOGAN 
Harrison Pensa LLP 
130 Dufferin Avenue, Suite 1101 
London, ON N6A 4K3 
(519) 661-6743 
 

Note: This Notice is given for precautionary purposes only and there is no acknowledgement that any 
person to whom this Notice is delivered is insolvent, or that the provisions of the Bankruptcy and Insolvency 
Act apply to the enforcement of this security. 
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CONSENT 

 (s.244(2) of the Bankruptcy and Insolvency Act) 
 

THE UNDERSIGNED hereby acknowledges receipt of a copy of The Toronto-Dominion Bank’s 

demand dated December 4, 2023 and the Notice of Intention to Enforce Security dated December 4, 2023 

pursuant to s.244(1) of the Bankruptcy and Insolvency Act and hereby waives the 10 day period set out in 

the demand and notice and consents to the immediate enforcement The Toronto-Dominion Bank’s security. 

 

DATED at                           , Ontario this         day of December, 2023. 
        

 
MALAKAND PETROLEUM INC.  
 

 
       Per: __________________________ 
       I have authority to bind the corporation 
 
 
 
________________________________  ________________________________ 
Witness      Fazle Majeed 
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Timothy C. Hogan 
Direct Line: (519)-661-6743 

thogan@harrisonpensa.com 

 
Law Clerk: Isabelle Stacey 

Direct Line: (519) 850-5573 
istacey@harrisonpensa.com 

 
December 4, 2023 
 
Via Registered & Regular Mail & E-mail – fazlemajeed@gmail.com 
 
Fazle Majeed 
1228 Raspberry Terrace 
Milton, ON L9E 1N1 
 
Dear Fazle Majeed, 
 
Re: Indebtedness of Malakand Petroleum Inc. to The Toronto-Dominion Bank 

(the “Bank”)  
 Our File No. 199401 
 
We are the solicitors for the Bank with respect to the loans provided to Malakand 
Petroleum Inc.  (hereinafter the “Debtor”). 
 
According to the Bank’s records, the Debtor is indebted to the Bank in the amount of 
$2,074,783.93 as of December 1, 2023, together with accruing interest thereon, and the 
Bank’s continuing costs of enforcement on a solicitor and client basis.  
 
Pursuant to a guarantee executed by you on July 4, 2022, unlimited in sum, you are 
liable to pay the full amount of the guarantee being $2,074,783.93, together with 
accruing interest thereon and the Bank’s continuing costs of enforcement (the 
“Indebtedness”).   
 
On behalf of the Bank, we hereby demand payment of the Indebtedness together with 
interest thereon to the date of payment, within ten (10) days of the date of this letter.  
 
Failing to make payment within ten (10) days will result in the Bank taking such steps as 
it considers necessary or appropriate to recover payment of the Indebtedness and to 
protect its interest. 
 
We advise that no intermediate acts, negotiations or indulgences shall act as a waiver to 
the Bank’s rights, or demand for payment as set out herein, unless so expressly stated 
in writing. 
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Yours truly,  
 
HARRISON PENSA LLP 

 
Timothy C. Hogan 
TCH/ist 
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From: Tim Hogan <thogan@harrisonpensa.com>
Sent: Wednesday, May 22, 2024 9:57 AM
To: Fazle Majeed
Cc: Thomas Masterson; Belliappa, Rukshana
Subject: FW: Indebtedness of Malakand Petroleum Inc. to The Toronto-Dominion Bank [IWOV-

HPMain.FID730462]

 
Mr. Majeed 
 
The Bank has been most reasonable in providing Malakand time to sell the gas station or obtain refinancing.  
 
The Bank issued a default letter to Malakand on May 30th, 2023. In August 2023, you advised the Bank that the gas 
station was to be sold with the sale agreement expected by September 30th and a payout to the Bank by October 
31st, 2023.    
 
In the face of the continuing defaults and the failure of Malakand to complete a sale of the gas station and pay the 
indebtedness owing to the Bank, the Bank issued demands that expired mid-December 2023. The Bank has been 
in a position to enforce security since December 15, 2023, and has provided day-to-day forbearance to Malakand 
to allow the gas station to be marketed for sale or a refinancing pursued.  Malakand has been unable to complete 
a sale of the gas station nor complete a refinancing. 
 
Please be advised that the Bank will now be applying to the Court for an order appointing a Receiver over the 
property of Malakand. 
 
Thank you 
 
 
 
Tim Hogan* | HARRISON PENSA LLP |   130 Dufferin Avenue, Suite 1101, London, ON N6A 5R2 | tel  519-661-6743 
| fax  519-667-3362 | thogan@harrisonpensa.com Assistant | Aimee Newman | tel  519-850-5568 | 
anewman@harrisonpensa.com *Services provided by T. Hogan Professional Corporation through Harrison Pensa LLP. 
 
This e-mail may contain information that is privileged or confidential. If you are not the intended recipient, please delete 
the e-mail and any attachments and notify us immediately 
 

From: Fazle Majeed <fazlemajeed@gmail.com>  
Sent: Tuesday, May 21, 2024 5:56 PM 
To: Tim Hogan <thogan@harrisonpensa.com> 
Subject: Re: FW: Indebtedness of Malakand Petroleum Inc. to The Toronto-Dominion Bank [IWOV-HPMain.FID730462] 
 

[EXTERNAL EMAIL]  

Sale didn't go through even with just transfer of debts as we have 2nd mortgage. Refinance we can't as 
it's a special Loan  
 
Regards  
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THE TORONTO-DOMINION BANK                                      v.                     MALAKAND PETROLEUM INC. 
 
Applicant                                                                                                        Respondent                                                                                                                   

                                                                                                                       Court File No. CV-24-00002452-0000 
 
 
 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT  
MILTON, ONTARIO 

 
 

  
 

AFFIDAVIT OF RUKSHANA BELLIAPPA 
 

 
  

HARRISON PENSA LLP 
Barristers & Solicitors 
130 Dufferin Avenue, Suite 1101 
London, Ontario N6A 5R2 
  
Timothy C. Hogan (LSO #36553S) 
 
Tel : (519) 679-9660 
Fax: (519) 667-3362 
Email: thogan@harrisonpensa.com  
 
Lawyers for the Applicant, 
The Toronto-Dominion Bank 
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THE TORONTO-DOMINION BANK 
 

-and- MALAKAND PETROLEUM INC.  

Applicant   Respondent 
 

                                                                                                                                           Court File No. CV-24-00002452-0000 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
PROCEEDING COMMENCED AT 

MILTON, ONTARIO 

 

 
 

APPLICATION RECORD 
 

 
 
HARRISON PENSA LLP 
Barristers and Solicitors 
130 Dufferin Avenue, Suite 1101 
London, Ontario N6A 5R2 

Timothy C. Hogan (LSO #36553S) 
 
Tel:  (519) 679-9660 
Fax:  (519) 667-3362 
Email: thogan@harrisonpensa.com  
 
Solicitors for the Applicant, 
The Toronto-Dominion Bank   
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